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[91] STATEMENT OF THE FACTS

9121 Appellee Three Bears Construction, LLC, in its Appellee’s Brief includes
several factual assertions which are not supported by the record in this case and therefore
not appropriate for consideration of this appeal.

(931 Three Bears asserts at Paragraph 2 that the “Pipeline would carry oil, both
tribally and privately owned, extracted from within the Fort Berthold Reservation.”
Three Bears provides no citation to the record for these factual assertions. The record,
however, is silent as to the source and ownership of oil which has passed or which will
pass through the pipeline.

(941 In Paragraph 3 Three Bears correctly notes that Tesla “filed a statutory lien
against the Pipeline.” This fact is key to resolving the jurisdiction dispute before the
Court. Tesla recorded a lien under North Dakota law with a North Dakota County
official. Arrow initiated this action primarily to have a North Dakota Court declare
whether the lien, filed with the Dunn County Recorder, is valid under North Dakota law.
Certainly, it is not an infringement on tribal sovereignty to allow a North Dakota Court to
decide whether a lien recorded under North Dakota law, with a North Dakota official, is
valid and enforceable.

951 In Paragraphs 8 through 11 Three Bears provides the Court with many extra-
record facts concerning the tribal court action which Three Bears filed after this case was
initiated by Arrow. Arrow does not object to this Court taking judicial notice of the fact
that Three Bears filed a tribal Court action after this action was filed or of the Court

taking notice of the general nature of that action. Arrow, however, objects to Three



Bears’ description and characterization of the status of the tribal court action because that
action is not final. No final judgment has been issued against Tesla or Arrow.

(961 In Paragraph 12 of its Brief, Three Bears asserts, without citation, that “Arrow
is a covered employer under TERO.” This is a disputed fact. Arrow disputes that TERO
applies to its pipeline which was constructed on trust property governed by federal law.
[97] Arrow also disputes Three Bears’ assertion that Arrow has “failed to pay all
of the funds due Three Bears under the Master Service Contract.” The Master Service
Contract explicitly required Three Bears warrant that no liens would be filed against the
pipeline. Undoubtedly, Three Bears breached this obligation when it allowed Tesla to
file a lien and when it failed to satisfy the lien by either paying Tesla or by bonding over

the lien as is allowed under North Dakota law.



[98] LAW AND ARGUMENT

I THIS COURT HAS JURISDICTION TO CONSIDER THIS APPEAL.

[99] Three Bears contends that this Court does not have jurisdiction to consider
this appeal because the District Court dismissed Arrow’s Complaint without prejudice.
In support of its argument Three Bears cites to N.D.C.C. § 28-27-02. Although this
Court has held that as a general matter a dismissal without prejudice is not appealable
because either party may commence another action after the dismissal, this Court has
repeatedly held that a dismissal without prejudice may be final and appealable if it has

the practical effect of terminating the litigation in the plaintiff’s chosen forum.

Rodenburg v. Fargo-Moorhead YMCA, 2001 ND 139, § 12, 632 N.W.2d 407; Triple

Quest, Inc. v. Cleveland Gear Co., 2001 ND 101, 9 8, 627 N.W.2d 379.  Further, this

Court has specifically held that when a case is dismissed without prejudice based on an

assertion of tribal jurisdiction that decision is appealable. Winer v. Penny Enterprises,

Inc., 2004 ND 21, § 6, 674 N.W.2d 9.
[910] This Court has jurisdiction to consider this appeal

II. ARROW NEED NOT EXHAUST TRIBAL REMEDIES

[q11] Three Bears contends that Arrow must exhaust its tribal remedies before it
may proceed in North Dakota District Court. Three Bears’ argument is misplaced. The
doctrine of exhaustion of remedies is not implicated in this case.

[912] In support of its argument Three Bears cites to Iowa Mut. Ins. Co. v.

LaPlante, 480 U.S. 9 (1987). In LaPlante, the plaintiff brought suit in tribal court seeking
compensation for personal injuries suffered while working on a ranch located on the
reservation against the ranch’s insurance company. The insurance company moved to

have the tribal court action dismissed for lack of subject matter jurisdiction. Without



seeking review in the tribal court of appeals the insurance company brought an action in
federal district court seeking a declaration that it had no duty to defend the ranch. The
United State’s Supreme Court held that a federal district court may not exercise diversity
jurisdiction over a dispute before an appropriate Indian tribal court system first had an
opportunity to determine its own jurisdiction. Id. at 14-20. The Court ruled that federal
court’s, as a matter of comity, must give tribal courts a full opportunity to first determine
their own jurisdiction. Id.

[913] Three Bears also cites to this Court’s decision in Fredericks v. Eide-

Kirschmann Ford, 462 N.W.2d 164 (N.D. 1990). In Fredericks, the Plaintiffs sought to

enforce a tribal court judgment in North Dakota State Court. The Plaintiffs obtained the
judgment after Eide-Kirschmann Ford abandoned its Intertribal Court of Appeals appeal
of a tribal court judgment against it. This Court enforced the tribal court judgment as a

matter of comity. Id. at 171.

[914] Neither LaPlante or Fredericks are relevant to this action, nor is the concept
of exhaustion of tribal remedies. Arrow initiated its action in State Court first. As a

matter of comity the tribal court should refrain from proceeding until this action is final.



III. THE DISTRICT COURT ERRED WHEN IT CONCLUDED IT
LACKED JURISDICTION, AND THAT THE FORT BERTHOLD
TRIBAL COURT HAS EXCLUSIVE JURISDICTION, TO DECIDE
THE VALIDITY OF TESLA’S PIPELINE LIEN FILED AGAINST
ARROW PIPELINE’S PIPELINE.

A. The Land Status where the pipeline is located does not alter the
jurisdictional analysis.

[915] Three Bears contends that this Court should defer jurisdiction to the tribal
court because it claims Tesla’s lien implicates “Reservation trust land” and/or “Tribal
trust land.” Three Bears mischaracterizes the nature of the real property upon which the
pipeline is located. That property is not “Reservation trust land” nor “Tribal trust land.”
It is trust property held by the United States for the benefit of Individual Indians who may
or may not be members of the Three Affiliated Tribes. Because the land is held by the
United States it is governed by the laws and rules of the United States.

[q1e6] More importantly, however, is the fact that under North Dakota law the
Tesla lien does not attach to the right-of-way easement. Instead, the lien, if valid, only
attaches to the pipeline itself, which for purposes of this Court’s analysis is personal
property and not real property. See N.D.C.C. § 35-24-03(4).

[917] Under Section 35-24-03 of the North Dakota Century Code, a pipeline lien

created under Chapter 35-24 extends to the personal property of the pipeline owner,

including “gates, valves, pumps, pump stations, and booster stations and upon all
materials and fixtures owned by the owner of such pipeline.” N.D.C.C. § 35-24-03(4).
Accordingly, Tesla has asserted a lien against the personal property of Arrow Pipeline
that is located on trust lands. The asserted lien does not and cannot encumber trust lands

over which the pipeline is constructed.



[918] Because North Dakota law cannot, and does not, purport to create a lien on
“Tribal trust property” or “Reservation trust property” the sovereignty of the Tribe is not
implicated. Rather, it is the sovereignty of the State of North Dakota which is at issue.
The asserted lien was recorded pursuant to North Dakota law, presented to the Office of
the Recorder, Dunn County, recorded in the land records of Dunn County utilizing state
law, and concerns the personal property of non-Indians authorized to transact business in

North Dakota. The questions presented are best decided by the state courts applying

North Dakota law.
[919] CONCLUSION
[920] Because the decision of the District Court relies on an erroneous

interpretation of the law on infringement by State Courts into Tribal Sovereignty, this

Court should reverse the District Court.
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